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Investigations

Commission investigating BMW, Daimler, 
Volkswagen, Audi and Porsche

The European Commission (the “Commission”) has 
opened an investigation to assess whether BMW, 
Daimler, Volkswagen, Audi and Porsche colluded to 
avoid competition on the development and roll-out 
of technology to clean the emissions of petrol and 
diesel passenger cars. 

If proven, this collusion may have denied consumers 
the opportunity to buy less polluting cars, despite 
the technology being available to the manufacturers. 

In October 2017, the Commission carried out 
inspections at the premises of BMW, Daimler, 
Volkswagen and Audi in Germany as part of its 
initial inquiries into possible collusion between car 
manufacturers on the technological development  
of passenger cars.

The Commission is assessing whether the five 
companies colluded to limit the development and 
roll-out of certain emissions control systems for cars 
sold in the EEA.

Slovak rail company under investigation for 
obstruction during dawn raid

The Commission has informed Slovak rail company 
ZSSK of its preliminary view that the company 
obstructed a dawn raid by giving incorrect 
information and deleting data from a laptop.

A dawn raid was carried out by the Commission at 
the ZSSK premises in June 2016. The Commission 
suspected that ZSSK may have entered into anti-
competitive agreements aimed at shutting out 
competing rail passenger transport operators from 
the market.

The Commission has concerns that ZSSK may have 
obstructed the dawn raid in the following ways:

 – it may have provided incorrect information on the 
location of the laptop of one of its employees; and

 – it may have failed to provide requested data from 
this laptop by allowing its re-installation, which led 
to an irrecoverable loss of the stored data.

The Commission takes the preliminary view that 
by this behaviour ZSSK may have infringed its 
obligation to comply with the inspectors.

EU policies & guidance

Consortia Block Exemption Regulation

The Commission has invited comments on the 
Consortia Block Exemption Regulation, which 
exempts liner shipping consortia from the 
prohibition on anti-competitive agreements 
between companies.

The Consortia Block Exemption Regulation allows, 
under certain conditions, shipping lines with a 
combined market share of below 30% to enter into 
co-operation agreements to provide joint cargo 
transport services (known as “consortia”).

The Consortia Block Exemption Regulation 
will expire on 25 April 2020 and therefore the 
Commission has launched a consultation seeking 
views to assist the Commission’s assessment of 
the impact and relevance of the Consortia Block 
Exemption Regulation, and to provide evidence for 
determining whether it should be left to expire or  
be prolonged, and if so, under what conditions.

The consultation is open until 20 December 2018.
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News (Ireland)

Economic regulation in the household waste collection 
market recommended

On 28 September 2018, the CCPC published its report 
assessing the household waste collection market.

The CCPC’s report examines the market from a competition, 
consumer protection and regulatory perspective.

A number of recommendations were made by the CCPC,  
as follows:

 – establish an economic regulator for household waste 
collection;

 – undertake a review of the Government’s 2012 policy 
document “A Resource Opportunity: Waste Management 
Policy in Ireland”. The CCPC suggests that this review could be 
usefully informed by the evidence collected in its report; and

 – ensure that all of the State’s resources are co-ordinated  
to deliver optimal outcomes for this market.

Merger determination

Sam McCauley (Carlyle) / Nolan’s Pharmacy

This proposed transaction involved the acquisition of Nolan’s 
Pharmacy Limited by Sam McCauley Chemists Limited, 
owned by a fund managed by Carlyle Cardinal Ireland Fund 
and which was an affiliate of Carlyle Group L.P.

Nolan’s Pharmacy operated two retail pharmacies trading  
as Haven Pharmacy Nolans located in Navan, Co. Meath.

There was a horizontal overlap as both parties were active in 
the operation of retail pharmacies. The CCPC assessed the 
proposed transaction by reference to the potential market for 
the supply of prescription and non-prescription medicines 
in retail pharmacies in: (i) a catchment area of 2km from the 
target pharmacies; and (ii) the State. The parties estimated 
that post-transaction, the combined entity would hold 
approximately 25% of the total number of retail pharmacies in 
the local catchment area. At least 7 fascia of retail pharmacies 
were active within a radius of 2km from the target pharmacies 
and the parties estimated that collectively they held about 2% 
of the total number of retail pharmacies in the State.

In addition, the CCPC defined a specific horizontal overlap 
between the parties in relation to the retail sale of colour 
cosmetics. In this regard, the CCPC assessed the transaction 
by reference to: (i) the retail supply of prestige colour 
cosmetics (such as Chanel, Clarins, Lancôme, Elizabeth Arden, 
Bare Minerals, Benefit and Stila); and (ii) the retail supply of 
mass colour cosmetics. The CCPC noted that competition 
concerns were unlikely to arise in the retail supply of mass 

colour cosmetics given that 58 retail outlets supplied 
such products within a 30 minute drive time of the target 
pharmacies. Similarly, the CCPC considered that the proposed 
transaction would not substantially lessen competition in 
the retail supply of prestige colour cosmetics as there were 
23 competing outlets within a 30 minute drive time from the 
target pharmacies.

In the end, the CCPC cleared the proposed transaction.

Practice note

Irish merger control exemptions

No mandatory Irish merger notification is required where the 
mandatory financial thresholds are satisfied and:

 – all of the undertakings involved in the merger or acquisition 
are, directly or indirectly, under the control of the same 
undertaking; or

 – the person acquiring control is a receiver or liquidator acting 
as such or is an underwriter or jobber acting as such; or

 – control is acquired solely as a result of a testamentary 
disposition, intestacy or the right of survivorship under  
a joint tenancy; or

 – control is acquired by an undertaking the normal activities 
of which include the carrying out of transactions and 
dealings in securities for its own account or for the account 
of others and the control concerned is constituted by the 
undertaking’s holding, on a temporary basis, securities 
acquired in another undertaking and any exercise by the 
undertaking of voting rights in respect of those securities, 
whilst that control subsists, is for the purpose of arranging 
for the disposal, within the specified period, of all or part 
of the other undertaking or its assets or securities and not 
for the purpose of determining the manner in which any 
activities of the other undertaking, being activities that 
could affect competition in markets for goods or services  
in the State, are carried on.
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